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COMPLIMENTS OF

CRA INDUSTRY INSIGHT:  
WHAT CALIFORNIA RESTAURANTS NEED TO KNOW ABOUT  
CAL/OSHA’S REVISED EMERGENCY COVID-19 STANDARD 

California restaurants have been hit especially hard during the COVID-19 pandemic. On top of it all, restaurants have 

been asked to quickly understand the constantly changing rules, regulations, shutdown orders and other policy  

mandates imposed at the federal, state and local levels.

Adding to that complexity has been ever-shifting regulation by Cal/OSHA. In November 2020, Cal/OSHA imposed  

a significant and far-reaching emergency temporary standard (ETS) on California businesses. The ETS was amended 

by Cal/OSHA effective June 17, 2021 to better align with recent developments (including widespread vaccination of 

many employees), but the regulation still imposes significant burdens on California employers.

The revised regulation is a lot to absorb. But here are the top takeaways for California restaurants.

FACE COVERINGS

The Revised ETS makes changes to the face covering requirements to better align with CDC/CDPH guidance.  Employees who are 

fully vaccinated no longer need to wear face coverings.  Face coverings still need to be provided to unvaccinated employees, and 

must be worn by employees who are not fully vaccinated when indoors and in vehicles.

“Fully vaccinated” is defined to mean that the employer has documented that the person received, at least 14 days prior, either the 

second dose in a two-dose COVID-19 vaccine series or a single-dose COVID-19 vaccine. Vaccines must be FDA approved; have an 

emergency use authorization from the FDA; or, for persons fully vaccinated outside the United States, be listed for emergency use  

by the World Health Organization (WHO).

However, the Revised ETS also provides that employers must allow any employee (regardless of vaccination status) to wear face  

coverings without fear of retaliation.

DOCUMENTING VACCINATION STATUS

The amended face covering provisions discussed above lead naturally to an additional question: how are California restaurants to 

determine whether employees are vaccinated or not?

As discussed above, the definition of “fully vaccinated” requires that employers have documented that an employee has received 

their full dose of the vaccine.

Recent FAQs from Cal/OSHA state that acceptable options for verifying vaccination status include:

• Employees provide proof of vaccination (vaccine card, image of vaccine card or health care document showing 

   vaccination status) and the employer maintains a copy.

• Employees provide proof of vaccination. The employer maintains a record of the employees who presented proof, 

   but not the vaccine record itself.

• Employees self-attest to vaccination status and the employer maintains a record of who self-attests.

https://www.dir.ca.gov/OSHSB/documents/Jun172021-COVID-19-Prevention-Emergency-apprvdtxt-Readoption.pdf
https://www.dir.ca.gov/dosh/coronavirus/Revisions-FAQ.html
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PHYSICAL DISTANCING

The Revised ETS generally eliminated the physical distancing requirements of the original ETS, with certain exceptions.   

Employers have an ongoing obligation to assess workplace hazards and there may be circumstances in which employers determine 

that physical distancing is still required in their workplace.  Moreover, during an outbreak (3 or more cases in a 14-day period),  

employers are required to “evaluate” whether physical distancing or barriers are necessary to control the transmission of COVID-19.  

During a “major outbreak” (20 or more cases in a 30-day periods) physical distancing and barriers must be used.

NOTICE OF POTENTIAL COVID-19 EXPOSURE AND CASES

In responding to COVID-19 cases and exposures, restaurants must meet several notice requirements laid out in the standard.   

The Revised ETS generally brings these notice requirements into alignment with AB 685, legislation that went into effect in  

January 2021. 

Specifically, the ETS requires employers give written notice of the potential COVID-19 exposure within one business day to all  

employees who may have been exposed, their authorized representatives, and independent contractors and other employers who 

were present during the high-risk exposure period.  Written notice may include, but is not limited to, personal service, email, or text 

message if it can reasonably be anticipated to be received by the employee within one business day. 

The Revised ETS also imposes a verbal “follow-up” requirement that applies in certain circumstances.  After providing written notice 

of a COVID-19 case in the workplace, employers are required to provide “verbal notice” if they reasonably know that an employee has 

not received the written notice or has limited literacy in the language in which the written notice was provided. For restaurants with 

a high percentage of non-English speaking employees, it may be best to provide the initial written notice in the employees’ native 

language, if possible, to address this requirement.

Due to the prompt notice and reporting required by the ETS, California employers should have template notices on hand that they 

may customize when COVID-19 cases arise in the workplace to help ensure they are able to meet the tight deadlines.

In addition to providing face coverings to unvaccinated employees, the Revised ETS requires employers to provide “respirators” for 

voluntary use to unvaccinated employees “upon request.”

A “respirator” is defined to mean a respiratory protection device approved by NIOSH to protect the wearer from particulate matter, 

such as an N95 filtering facepiece respirator.

This requirement raises real logistical challenges as N95s remain in short supply in many areas.  Cal/OSHA has advised that  

employers may either stockpile respirators and offer them to employees or may poll workers to determine which employees wish  

to be provided a respirator before obtaining them.

Additionally, when respirators are provided the Revised ETS requires employers to provide basic training to employees on how to 

get a good “seal,” or fit.

PROVISION OF RESPIRATORS (N95S) FOR VOLUNTARY USE TO UNVACCINATED EMPLOYEES
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TESTING FOR NON-VACCINATED SYMPTOMATIC EMPLOYEES

The Revised ETS requires employers to make COVID-19 testing available at no cost during paid time to employees with COVID-19 

symptoms who are not fully vaccinated.

The ETS generally requires employers to ensure that COVID-19 cases and close contacts are excluded from the workplace until they 

have satisfied specific return to work criteria. 

However, the Revised ETS provides that fully vaccinated employees without symptoms generally do not need to be excluded from the 

workplace after exposure to COVID-19. This also extends to relief from having to exclude employees who were in close contact if they 

had COVID-19 within the last 90 days and have remained symptom-free. Additionally, employers will be exempted from the obligation 

to make testing available to employees that are fully vaccinated and asymptomatic or who have had COVID-19 in the last 90 days.

But here’s the real kicker. The emergency standard also has a mandate that employees excluded from work must continue to be paid 

while they are off work. The regulation provides that employers shall “continue and maintain an employee’s earnings, seniority, and all 

other employee rights and benefits, including the employee’s right to their former job status.” 

However, unlike recently enacted supplemental COVID-19 paid sick leave laws, there is no cap on the number of hours that an  

employee must be paid or on the daily amount of pay that must be provided. In addition, this requirement also is not limited to  

one occurrence, meaning an employee could potentially be excluded from the worksite multiple times. The restaurant is required  

to maintain earnings and benefits during each period of time.

There are a few potential exemptions to this “maintained earnings” requirement. First, the requirement does not apply where the 

restaurant “demonstrates” that the COVID-19 exposure is not work-related. Subsequent FAQs updated by Cal/OSHA provide guidance 

on how an employer “demonstrates” that an exposure is non-work-related under this exemption to exclusion pay. Such a showing 

involves “an employer conducting an investigation and producing evidence to show it is more likely than not that an employee’s  

COVID-19 exposure did not occur in the workplace.”  Second, the obligation to provide exclusion pay does not apply where the  

employee received disability payments or was covered by workers’ compensation and received temporary disability payments.

The Revised ETS specifies that exclusion pay is paid at the employee’s regular rate of pay and must be paid by the next regular pay date.

EXCLUSION OF EMPLOYEES AND EXCLUSION PAY
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California restaurants need to take immediate heed of these amended requirements and ensure compliance with the revised changes to 

the ETS. While some of the emergency standard provisions reflect public health orders or previous Cal/OSHA voluntary guidance that 

many restaurants were already following, there are many specific requirements that are different and significant.

Restaurants should work closely with HR and legal counsel to ensure compliance with the ETS and monitor closely for future changes 

and related developments to the regulation.

WHAT SHOULD CALIFORNIA RESTAURANTS DO NOW?

WHAT ARE THE CONSEQUENCES OF NON-COMPLIANCE?

As a formal Cal/OSHA emergency standard, the stakes for compliance are high. Cal/OSHA may cite and pursue significant civil 

penalties against an employer who does not comply with these requirements. These civil penalties (and the costs to defend  

citations) can add up quickly and cripple a restaurant already suffering from the economic effects of the pandemic.

While Cal/OSHA has stated that they are focused on compliance and looking for “good faith efforts” by employers, restaurants 

should not let down their guard. Restaurants should assume that Cal/OSHA will enforce the standard to the letter of the law –  

and prepare accordingly.

In addition, the exclusion pay requirements could give rise to wage claims and lawsuits filed by employees, adding to California’s 

already litigation-heavy environment for restaurants.

PROVISIONS OF THE ORIGINAL ETS REMAIN IN EFFECT

In addition to the provisions (as revised by Cal/OSHA) discussed above, many of the original provisions of the ETS remain in full 

effect.  Some of these provisions have been modified by the Revised ETS, but the general requirements still apply.

These include:

• Establishing, maintaining and implementing an effective Written COVID-19 Prevention Program.

• Continuing symptom screening.

• Providing effective training and instruction to employees on the employer’s prevention plan and their rights under the ETS.

• Providing notification to public health departments of outbreaks.

• Offering testing after potential exposures (with certain exceptions for fully vaccinated employees or those with “natural immunity”).

• Requirements for responding to COVID-19 cases and outbreaks.

• Specific prevention requirements for employer-provided housing and transportation.


